
UnderMinn. S t a t .  § 2568.501.subds. 2 and 3, theCommissioner c l e a r l y  has 
de lega tedau tho r i t y  to  promulgateru lesregulat ingtheMedica lAss is tance 
r a t e s  ICF/MRs a r ee n t i t l e dt o  r e c e i v e .  Moreover, due to  themandatory 
rulemakingrequirements i nt h es t a t u t e ,r u l e se s t a b l i s h i n g  and r e g u l a t i n g  
those payment ra tesa re  needed.Therefore,except as he re ina f te rfoundtothe  
cont ra ry ,  i t  is concludedthattherulesproposedbytheDepartmentare 
author ized and needed. 

9. I nd r a f t i n gt h e s er u l e st h e  Departmentconsideredtherecommendations 
i n  t h e  r e p o r t s  o f  theLeg is la t i veAud i to r  (LAC Report) and theRule 52 Task 
Force, as we l l  as t h ed i r e c t i v e s ,p o l i c i e s  andprograms c o n t a i n e di nt h e  
fede ra l  and s t a t el a w sr e l a t i n g  t o  thecare o f  menta l lyretardedpersons.  

10. Prior to  1973, theMedicalAssistanceprogram for ICF/MRs was 
admin i s te redbyind i v idua lcoun t ies .In  1973, thes ta te  began r e g u l a t i n g  them 
on a un i fo rmbas is .  A t  thatt imeRule 52 (12 MCAR 5 2.052) was adoptedbythe 
Department of Publ icWelfare to  e s t a b l i s h  payment r a t e s  for  those f a c i l i t i e s .  
Due to  t h eL e g i s l a t i v e  changes t h a t  o c c u r r e d  i n  1983, Rule 52 was repealedby 
theDepartment and temporaryrules were enacted t o  rep lace  i t . Those r u l e s ,  
c o d i f i e d  as 12 MCAR 55 2.05301 - 2.05315[Temporary1 ( "Rule 53T")became 
ef fect iveonJanuary 1,  1984. These ru lesaredesigned to  replacethose 
temporaryrules.  They are  t o  be e f fec t i ve  on January1, 1986and govern the 
c a l c u l a t i o n  o f  ra tes  beg inn ing  w i th  the  ra te  yea r  commencing on October 1 ,  
1986. 

11.UnderRule 52 each prov ider 'sperd iemrate  was reca lcu la tedannua l l y  
based upon i t s  costs intheprev iousyearincreasedbypro jec t ions  for known 
or a n t i c i p a t e dc o s t  changes. The to ta lcos tsrecogn izedintha tp rocess  were 
d iv idedbyres identdays to  determine a perd iemrate for the  nex t  ra te  yea r .  
Rule 53T r e t a i n e d  a prospec t ive  r a t e  s e t t i n g  system butinc luded new measures 
to  conta incos ts .  The r u l e sp r o h i b i t e di n c r e a s i n gt h eb a s i s  of  assets upon 
s a l e ,l i m i t e di n t e r e s tr a t e s ,i n c l u d e di n c e n t i v e s  t o  r e n e g o t i a t eh i g hi n t e r e s t  
loans and requ i red  a 20%down payment when acqu i r i ng  new cap i ta lasse ts .  The 
r u l e  a l s o  r e q u i r e d  ICF/MRs to  pu tas idedeprec ia t i on  payments i n  a funded 
deprec iat ionaccount  so t h a t  money would be a v a i l a b l e  t o  theprov ider  t o  meet  
increasedmortgagepayments. Known cos t  changes recognizedunderRule 52 were 
e l im ina ted ,  and rep lacedwi th  a s t ra ightindexingmethodology.  Top management 
compensation was l i m i t e d  and incent ives  for e f f i c i e n t  management were 
included.UnderRule 53T, opera t ing  costs were d i v idedin toth reesepara te  
ca tegor iesfo rthe  first t ime, and f a c i l i t i e s  were pa id  a 274 opera t i ngcos t  
adjustmentdesigned t o  compensatethem for the r i s k  i n v o l v e di no p e r a t i n g  
t h e i r  programs. To c a l c u l a t e  a r a t e  underRule 53T, a f a c i l i t y ' sa l l o w a b l e  
ope ra t i ng  and proper tycos ts  were d iv idedbythegreater  o f  ac tua lres iden t  
days or 05% o f  residentdaysincreasedby changes i n  the  Consumer Pr iceIndex 
( C P I )  . 

DEFINITIONS 

9553.0020,subp.5, Cap i ta l  A s s e t s  

12.Thissubpartdef inescapi ta lassets as " af a c i l i t y ' sl a n d ,p h y s i c a l  
plant,landimprovements,depreciableequipment,leaseholdimprovements, and 



a l la d d i t i o n s  t o  or replacements o f  thoseassets."There werenoadverse 
comments on t h i sd e f i n i t i o n  and i t  i s  necessary and reasonable. However, i t  
does no tc lea r l ycove r  improvementsand r e p a i r s  t o  capi ta lassetswhich must 
be cap i ta l i zedunder  9553.0035. subp 8. Such capitalimprovementsarenot ~ - _  

the same as a d d i t i o n s  ( d e f i n e d .  i n  9553 0020, subp'2) or  replacements. 
Therefore,theDepartment may wish to  iinclude c a p i t a l i z e d  improvements and 
repairsunder 9553.0035,subp. 8 ,  i t em 6 i n  t h i s  d e f i n i t i o n .  

9553.0020,subp.6, Capi ta lDebt.  

13.  I n  response to  thesuggest ion o f  Wi l l i amJ .Harg i sPres iden t  of  the 
MinnesotaAssociat ion o f  Heal th  Care Fafaci l i t ies (MAHCF). thedepartment 
proposes to  amend t h i s  d e f i n i t i o n  to  inc ludepo in ts ,f inanc ingcharges ,  and 
bondpremiums or discounts.  Theamendment is necessary t o  c l a r i f y  t h e  meaning 
o f  theru le .  A s  amended, t h er u l e  i s  necessary and reasonable, and the 
amendmentmade does n o t  c o n s t i t u t e  a subs tan t i a l  change for purposes of Minn. 
Rule1400.1100(1985). 

9553.0020,subp.15, Deprec iat ionGuidel ines.  

14. The deprec ia t i ongu ide l i nescoveredbyth i sde f in i t i ona rethose  
contained i n  anAmerican Hosp i ta lAssoc ia t i onpub l i ca t i on .  They are t o  be 
used o n l y  to  c l a s s i f y  assets as a t tachedf ix tu res( f i xedequ ipment ) ,land  
improvements, b u i l d i n g s  and depreciableequipment (major movableequipment). 
The gu ide l i nes  a re  notIn tended t o  be used to  de terminetheusefu ll i ves  o f  
assets eventhoughtheycontainsuchfigures. The gu ide l i nes  were r e c e n t l y  
estab l ished and cover many o f  thetypes o f  equipmentfound I n  ICF/MRs. 
Therefore, i t  i s  conc luded  tha t the i r  use,as we1 1 as the  de f l n i t i on  p roposed ,  
i s  necessary and reasonable. 

Ms. Mar t insuggestedtha tthegu ide l inesareinappropr ia te  because they 
p e r t a i n  to medica lfac i l i t i estha tpurchasespec ia l i zedequ ipmentwh i le  
ICF/MRs pr imari lypurchasehousehold goodsand smallbusinessItems. She 
concludedthat i t  i s  unnecessary t o  usethem a t  a l l .  The Admin i s t ra t i ve  Law 
Judge is notpersuadedtha tthegu ide l inesareinapp l icab le  t o  ICF/MRs. Some 
res identssu f fe r  from d i s a b i l i t i e so t h e rt h a nm e n t a lr e t a r d a t i o n  andhave 
specialmedicalneeds. The gu ide l i nes  will l i k e l y  be r e l e v a n t  to  the 
c l a s s i f i c a t i o n  of medicalequipment for such res iden ts .  They will a l s o  be 
re levan t  t o  l a r g e r  f a c i l i t i e s  whose opera t ions ,p lan t  and equipmentare 
s i m i l a r  t o  those o f  s t a t eh o s p i t a l s .  Underthesecircumstances,the 
Departmentreasonablyconcludedthattheguidel ines will be usefu l ,  and t h a t  
i t  i s  p r e f e r a b l e  to  h a v i n g  n o  g u i d e l i n e s  a t  a l l .  

9553.0020,subp. 16,Desk Aud i t .  

15 .  	 Thissubpartdefines a desk a u d i t  as follows: 

Subp. 16 .  Desk Aud i t .  !'Desk a u d i t "  means the 
determinat ion of t h e  f a c i l i t y ' s  payment r a t e  basedonthe 
commissioner'sreview and ana lys i s  o f  requ i red  repo r t s ,  
support ingdocumentation, and work sheetssubmittedbythe 
p rov ide r .  
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Mary Mar t i nques t i onedtheprop r ie t y  of theDepartment 'sdeskaudi t  
procedures. She, like many otherindust ryspeakers,arguedthat  one o f  the 
majorproblems ICFIMRs face i s  theDepar tment 'sfa i lu re  t o  s e t  t imely r a t e s ,  
making i t  impossible for them to  opera tew i th  a r e l i a b l eb u d g e t  and exposing 
them to  costpaybacks of money spent. She wenton todescr ibethede laystha t  
have occurredunderRule 53T. That r u l e  was e f fec t i veJanuary  1 ,  1984, bu t  
m o s t  ICF/MRs do n o t  yet  have a f i n a l  Rule 53T r a t e .  The currentbacklogunder 
Rule 53T i s  anywhere from 100 t o  200 cases, and178 cost r e p o r t s  have n o t  y e t  
been completed for ra tese t t i ngpurposes .Inconversa t i ons  shehad w i t h  
DepartmentalstaffonAugust 26,1985,she was adv i sedtha tcos trepo r t s
requ i ref rom 45 t o  48 hoursof a deskaud i to r ' st ime  t o  complete.Usingthat 
in fo rmat ion ,  she p r o j e c t st h a t  347 c o s tr e p o r t s  will be unaudi ted as of March 
3, 1986,and t h a t  f a c i l i t i e s  will notge tt ime lyra tesunderthe  new r u l e s .  
To remedy t h i s  s i t u a t i o n ,  Ms.  Mart insuggestedthattheDepartment change i t s  
desk audi tprocedures to  reducethet imeinvolvedinthedeskaudi tprocess
and to  e x p e d i t er a t es e t t i n g .  To dothat ,  she suggested thattheDepartment 
adopttheMedicaredef in i t ion o f  "deskaudi ts and f i e l d  a u d i t s " .  

16. The Departmenthas dec l ined to adopttheMedicaredef in i t ions  of 
thoseterms.Medicareestabl ishes a r e t r o s p e c t i v e  payment Under t h a tsystem. 
system, the deskaud i tra tees tab l i shes  an i n t e r i mr a t ew h i c h  Is s e t t l e d  at 
the end o f  theyearthrough a f i e l d  a u d i t .  Undertheruleproposedbythe 
Department,however,prospect iveratesareestabl ishedpr ior  t o  thebeginn beginning 
o f  thera teyear .F ie ldaud i t soccu rth ree  to fou ryea rsla te r .  For t h a t  
reason,theDepartment has determinedthatthe scope o f  i t s  deskand f i e l d  
aud i t s  must be d i f fe ren tthanthe  scope of thoseauditsundertheMedicare 
program so t h a t  overpaymentscan be minimized. The Departmentagreedthat i t  
musttakeadministrat ive measures to  improvethet imel iness o f  i t s  r a t e  
s e t t i n g  a c t i v i t i e s ,  andas i t s  a u d i t o r s  become more f a m i l i a r  w i t h  t h e  new 
r u l e s  i t  expectsthet imerequired to complete them will decrease. I t  noted,
for example, t h a tt h e  t i m e  i t  takes t o  performdeskauditsunderRule 53T has 
been reduced to  35 hours ,inc lud ingsuperv isorys ta f ft ime.  I t  expects 
f u r t h e rr e d u c t i o n s  i n  thefu tu re .  

I n  o r d e r  to  reduceoverpayments and to  fix accuraterates,the 
Department 'sdecis ion to make a thoroughdeskauditreview of  cost repo r t s  
f i l e d  is necessary and reasonable i n  s p i t e  of  the delays which have occurred 
underRule 53T. Decis ionsregard ingthenature of  theaudi tsundertaken by an 
agency i n  spending pub1 1 c funds i s  one tha t  shou ld  n o r m a l l ybe made bythe 
agency as suchdec is ionsareessent ia l l yru les  o f  i n t e r n a l  management which 
are  exempted f romtheru lemakingprov is ions o f  the APA underMinn.Stat. 
tj 14.02,subd. 4 (1984). 

9553.0020, subp. 21 ,  F r ingeBenef i t s .  

17. M s .  M a r t i nc r i t i c i z e dt h ep r o p o s e dd e f i n i t i o n  o f  f r i n g eb e n e f i t s  
because i t  includesworker'scompensationinsurance. She arguedthatworker 's  
compensationinsurance costs are more l i ke  a p a y r o l lt a x  andshould be 
i n c l u d e dw i t h i nt h ed e f i n i t i o n  o f  "payrol ltaxes".Insurancecostsdonot 
l o g i c a l l y  f i t  w i t h i ne i t h e rd e f i n i t i o n .A l t h o u g h  unemployment taxes and 
bene f i t sa re  sometimes r e f e r r e d  t o  as"unemploymentinsurance",worker's 

compensationinsurance i s  s u b s t a n t i a l l y  d i f f e r e n t  fromunemployment 

compensationbecausenotax i s  l ev iedaga ins t  an employer.Moreover,there i s  

noevidencethatinc lud ing worker's compensationinsurance costs w i t h i nt h e  
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d e f i n i t i o n  o f  p a y r o l l  t a x e s  would r e s u l t  i n  any substant ive change i n  t h e  

t reatment o f  thosecosts.  Under p a r t  9553.0030,subp. 6 ,  pay ro l lt axes  and 

f r i n g eb e n e f i tc o s t sa r ea l l o c a t e di nt h e  same manner. There fore ,inc lus ion  

o f  worker 'scompensat ioninsurancewithinei thergroup will r e s u l t  i n  

i den t ica lt rea tmentundertheru le .  Underthesecircumstances,the 

Depar tment 'se lect ion to inc lude  themunderthe d e f i n i t i o n  o f  f r i n g e  b e n e f i t s  

i s  necessaryandreasonable as proposed. 


9553.0020,subp. 23, H i s t o r i c a lC a p i t a l  Costs. 

18. Thissubpartdef inesthecostbasis of  cap i ta lasse ts .  I t  genera l l y  
p r o v i d e st h a tt h eh i s t o r i c a lc o s tb a s i si st h ec u r r e n to w n e r ' sb a s i su n l e s s  
the re  i s  or hasbeen a change of  ownershipsinceJanuary1,1984. I n  t h a t  
case,thebasis i st h ep r i o ro w n e r ' sb a s i s .I n c r e a s e si nt h eb a s i s  of a 
cap i ta lasse t  due to changes i n  ownershipafterJanuary 1, 1984 arenot  
recognized becausesuch increasesmerelyraiseMedicalAssistanceprogram 
cos tswi thout  anycorrespondingresidentbenef i ts.  The f a i l u r e  t o  recognize 
increases i n  thebas is  of cap i ta lasse ts  first placed i n  useundertheMedical 
Assistanceprogram on or af terJanuary 1, 1984 i s  cons i s ten tw i ththe  
recommendations i n  the  LAC Report and with t h e  p r o v i s i o n s  of t h e  D e f i c i t  
ReductionAct o f  1984 (DeFRA).The d e f i n i t i o ni sn e c e s s a r y  and reasonable as 
proposed. 

9553.0020,subp.24, I n d i r e c t  Costs. 

19. s incethe words " i n d i r e c tc o s t s "a r e  used i nt h er u l e ,  and since 
t h e i r  meaning i s  no tread i l yapparen t ,  a d e f i n i t i o n  i s  needed. The d e f i n i t i o n  
proposedbytheDepartmentgeneral lyident i f ies themas cos tsincur red  for the 
purpose o f  b e n e f i t t i n g  more than one costcategory or cos ts  tha t  a re  no t  
" read i l yass ignab le"  to  thecos tca tegor iesbene f i t t ed .  Ms. M a r t i n  suggested 
tha tthequoted  wordsbe rep lacedwi ththe  words " d i r e c t l y  i d e n t i f i e d . "  I n  
herview,such an amendment i s  more c o n s i s t e n t  w i t h  t h e  d e f i n i t i o n  o f  d i r e c t  
costs  and t h ed i r e c tc o s ti d e n t i f i c a t i o nr e q u i r e m e n t s  i n  p a r t  9553.0030. The 
use of  consis tentterminology to  descr ibethe same concept i s  important.  
SincetheDepartment's SNR ind ica testha ttheconcept  of d i r e c t  i d e n t i f i c a t i o n  
i s  to be appl ied,  i t  shouldusethatlanguagehere and i n  p a r t  9553.0020, 
subp. 17 (page 3, l i n e  11). 

9553.0020,subp.32, Phys ica lP lan t .  

20. The words "phys i ca lp lan t "a rede f ined ,inpa r t ,  as follows: 

. . . t h eb u i l d i n g  or b u i l d i n g s  i n  which a programl icensed 
t o  prov ideserv ices t o  personswi thmenta lre tardat ion . . 
. i s  located, and a l l  equipment a f f i x e d  t o  t h eb u i l d i n g  . . 
. and storage sheds loca ted  onthe same s i t e  if r e l a t e d  t o  
res iden tca re .Phys i ca lp lan t  does n o ti n c l u d eb u i l d i n g s  
or p o r t i o n s  of b u i l d i n g s  usedby c e n t r a l ,  a f f i l i a t e  s i c  
or c o r p o r a t e  o f f i c e s  [emphasisadded]. 

Ms. Mar t insuggestedtha tthelas tsentence of t h i s  d e f i n i t i o n  be deleted.  
She no tedtha ttheexc lus ion  of  "corporateoff ices"would make the  o f f i ce  
costs  o f  p rov ide rstha ta reno tpa r t  of a providergroupgeneral  and 
a d m i n i s t r a t i v e  costs con t ra ry  to  theDepar tment 'ss tatedintent .  
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The costs of central, affiliated and corporate offices which are not 
located on the premises of a licensed facility are required tobe treated as 
administrative costs. However, offices located on the premises of an ICF/MR 
are treated as property-related costs. The definition suggests that i f  part
of a licensed ICF/MR is used as an administrative office, that portion is not 
part of the physical plant and is not recognized as a property-related cost. 
M s .  Martin noted that this is not the Department's intent. The reference to 
"portions of buildings is not intended to include portions of a licensed 
facility used as an administrative office. Since the definition does not 
clearly state the Department's intent, it is impermissibly vague for purposes
of Minn. Stat. 5 14.02, subd. 4. This constitutes a substantive violation o f  
law for purposes of Minn. Stat. 5 14.50. To correct this defect the 
definition must be clarified to state when office space on the premisesis not 


. 	 a property-related cost. That could be done by adding the following language
to the last sentence: "but does include office space on the premisesof a 
1 licensed facility." 

9553.0020, subp. 38, Rate Year. 


21. This rule establishes a uniform rate year for all ICF/MRs. It is the 
period from October 1 to the following September 30 of each year. The 
Department determined that a uniform rate year should be instituted in order 
to establish a consistent historical base for all providers, to improve the 
ability of the Department and providers to forecast budgets and to make it 
possible for the Department to automate the rate paying system. For those 
reasons the proposed definition is necessary and reasonable and may be 
adopted. Having a uniform rate year does require a uniform reporting year, as 
is discussed below. 

9553.0020, subp. 39, Related Organization. 


22. A definition of related organizations is necessary because the rules 
contain several provisions relating to the costs incurred by related 
organizations or costs incurred by facilities due to their relationship to 
such organizations. The definition proposed is similar to that used in the 
Medicare program, in federal securities law and in Departmental rules 
governing the establishment of reimbursement rates of nursing homes under the 
Medical Assistance program. The definition establishes a control test for 
determining which organizations are related. Control is defined in the rule 
as "the possession, direct or indirect,of the power to direct or cause the 
direction of the management, operations, or policiesof a person, whether 
through the ownership of voting securities, by contract or otherwise." James 
Seifert, a certified public accountant, suggested that the word "possession"
be changed to "exercise," and M s .  Martin suggested that a percentage test be 
used to establish whether or not control exists. Whether or not a related 
organization actually exercises control may be a factor in determining whether 
control exists. However, as the Department pointed out, substituting those 
words could lead to a great deal of confusion and unnecessary litigation if an 
organization clearly having control alleged that it did not exercise it in a 
particular case. In view of the common usage of the definition proposed here,
especially its approved usage for purposes of nursing home regulation, it is 
concluded that the definition proposed by the Departmenti s  necessary and 
reasonable. A1 though the words "possess" and "control" have similar meanings,
the definition is not confusing, the word "possess" In the definition simply 
means to hold or to have the power mentioned. HCFA-179 s- Date Rec,d 3-h.3 3~ 
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Moreover,s inceactualcontrol  may e x i s t  evenwhereanownership i n t e r e s t  
i s  l e s s  than 51%, theDepartment'sdecision not t o  adopt a percentagef igure 
has a r a t i o n a lb a s i s .  A percentage t e s t  does have some advantages over a 
con t ro l  t e s t ,  however. I t  i s  a d e f i n i t es t a n d a r dt h a t  i s  easy t oa p p l y .  
Therefore, i t  would generate l e s s  con fus ionandl i t iga t ion .S ince  i t  i s  
u n l i k e l y  t h a t  c o n t r o l  will e x i s t  i f  l e s s  than 50% o f  theownersh ipo fan  
o rgan iza t i on  i s  control led,theDepartmentshouldreconsider i t s  dec i s ionno t  
t o  adopt a percentage t e s t .  A t  theveryleas t ,  i t  is recommended t h a t  i t  
create a presumption of nocont ro l  when lessthan 50% o f  theownership o f  an 
o rgan iza t i on  i s  contro l led,byaddingthefo l lowingsentence to  the  end of 
i t e m  0: 

For purposes of th i ssubpar t ,t he rei s  a presumption o f  no 
c o n t r o l  with l e s s  than 50% ownership o f  an o rgan iza t i on .  

Agencieshave the power to  adoptpresumptions in t h e i rr u l e s .J u s t e r  Bros. v .  
C h r i s t g a u  214 Minn. 78, 7 N.W.2d 501, 507 (1943).Using a presumption or 
percentage t e s t  herewouldnotconst i tu te  a subs tan t i a l  change for purposes of 
Minn.Rule 1400.1100 (1985). 

9553.0020,subp. 40, Repair .  

23.Thissubpartdefines a r e p a i r  as " thecos t  of  l abo r  and ma te r ia l s  
needed to  r e s t o r e  a n  e x i s t i n g  c a p i t a l  a s s e t  to  sound c o n d i t i o n  a f t e r  damage or 
mal func t ion  or t o  main ta in  an e x i s t i n g  c a p i t a l  a s s e t  i n  a usab lecond i t ion . "  
T h i sd e f i n i t i o n  i s  c o n s i s t e n tw i t h  i t s  general lyacceptedmeaning. A s  a 
genera lru lethe  word means t h e  r e s t o r a t i o n  of an asset  t o  a sound,good or 
comple tes ta tea f te r  decay,waste, i n j u r y ,  d i l a p i d a t i o n  or p a r t i a l  
des t ruc t i on .  As  such, i t  i s  concludedthatthedef in i t ionproposed is 
necessary and reasonable. 

9553.0020,subp.42, Repor t ing Year. 

24.Undertheproposedrules,thereport ingyear 1s def ined as f o l l o w s: 

. . . theper iod  from January 1 t o  December 31 immediately 
precedingthe r a t e  year, for whichtheprovidersubmits i t s  
cos trepo r t ,  and t h a t  i s  thebas is  for thedeterminat ion  o f  
t h e  t o t a l  payment r a t e  for t h ef o l l o w i n gr a t ey e a r .  

The Departmentproposes a common repor t i ngyear  for a l l  f a c i l i t i e s  i n  o r d e r  t o  
o b t a i n  u n i f o r m i t y  o f  treatmentundertherulesand t o  o b t a i n  h i s t o r i c a l  
i n fo rma t ion  from a un i fo rm t i m e  per iod.Using a un i fo rmrepor t ingyear  will 
helptheDepartmentmonitorexpenditures,forecastbudgetsandimplement an 
automated r a t ep a y i n g  system. I t  will alsoprov idetheDepar tmentwi th  an 
accuratedatabasewhich i t  canuse t o  e v a l u a t e  andcompare f a c i l i t y  c o s t s .  
The Departmentelected t o  adopt a report ingyearendingon December 31 because 
a p l u r a l i t y  o f  ICF/MRs (36.7%) now have f i sca lyea rsend ing  on December 31. 
Althoughapproximately 23% have f isca lyearsending on June30, the  second 
most common p e r i o d  c u r r e n t l y  i n  use,theDepartmentdecidedthat i t  would be 
l e a s td i s r u p t i v e  t o  use the December 31 date.  A December 31 yearend has 
otheradvantages.Coupledwith an October 1 r a t ey e a r ,  i t  prov ides a 9-month 
t i m e  lagdur ingwhichcos trepor ts  can be f i l l e d  and the  desk a u d i t  can be 
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completed.This t i m e  l a g  will be necessarygiventhecurrentbacklog and the 
de layswhichmightar ise  while everyone becomes f a m i l i a r  w i t h  t h e  new 
prov is ionsconta ined I n  t h er u l e .  

The dec i s ion  t o  have a uni formrepor t ingyearendingon December 31was 
c r i t i c i z e d  b y  many industryspeakers who no tedtha t  a repo r t i ng  pe r iod  end ing  
on December 31 will i n c r e a s ef a c i l i t yc o s t s  because the i raccountan ts  will be 
busy w i t h  r o u t i n e  t a x  m a t t e r s  a t  t h a t  t i m e  o f  theyear and the  cos t  of t h e i r  
t i m e  will be a t  a premium. I n  s p i t e  o f  t h e s ec r i t i c i s m s ,  i t  i s  concludedthat 
t h er u l e  i s  necessaryandreasonable. The benef i t s  to be ob ta ined from us ing  
a December 31 repo r t i ngyear  end outweighthedisadvantages. The f a c t  t h a t  
costsareincreased does n o t  make theruleunreasonable.  Cost f a c t o r sa r e  a 
separateissuewhichmust be separatelyconsidered. 

25. M s .  Mar t i na rguedtha ttheru le  i s  i m p e r m i s s i b l yr e t r o a c t i v e  because 
i t s  repor t ingrequ i rements  will apply  t o  c o s t si n c u r r e di n  1985and conta ins 
re t roac t iverequ i rements  some f a c i l i t i e s  will be unable to  meet. To c o r r e c t  
t h i s ,  she proposed tha tca lendaryear  1986 be usedas t h e  f i r s t  r e p o r t i n g  y e a r  
and t h a tt h e  first r a t ey e a r  be October 1, 1987. 

I n  s u p p o r t  o f  herargumentthat a ru lecannot  have r e t r o a c t i v e  e f f e c t ,  she 
c i t e d  t h e  d e f i n i t i o n  of a r u l e  i n  Minn.Stat .  5 14.02,subd. 4, whichstates,  
i n  p a r t ,  t h a t  a r u l e  i s  an"agencystatement of g e n e r a l  a p p l i c a b i l i t y  and 
f u t u r ee f f e c t . "  The " futureeffect"language i nt h a ts t a t u t e  does n o t  
p r o h i b i tt h ea d o p t i o n  of r u l e sw i t hr e t r o a c t i v ee f f e c t .  The fede ra l  
Admin is t ra t iveProcedureActconta inss imi larlanguage.  I n  Colyer v .Harr is ,  
519 F.Supp.692,696-98 (S.D. Ohio 1981) theCour the ldtha tthose wordswere 
added to  thefedera lac t  to  d is t ingu ishru lemak ingf romcontes ted  casesand 
no t  t o  p r o h i b i tr e t r o a c t i v er u l e s .  The Court  went on to h o l dt h a tr e t r o a c t i v e  
r u l e s  can be adopted.Thatholding i s  cons i s ten t  with theusua lho ld ingtha t  
r u l e s ,l i k es t a t u t e s ,  may be made r e t r o a c t i v e  i f  i t  I s  reasonable to  do so. 
Summit Nursing Home, Inc. .v.Uni tedStates,  572 F.2d 737 ( C t . C l .  1978); Mason 
v.FarmersInsurance Companies,281 N.W.2d 344, 348(Mlnn.1979).Therefore, 
i t  i s  concludedthat a ra teyearbased upon c o s t s  i n c u r r e d  i n  1985 i s  n o t  
impermiss ib lyret roact ive.That  i s  n o t  to say t h a t  some p rov i s ions  of the 
r u l e  may be imperm iss ib l yre t roac t i ve  If theDepartmentattempts t o  apply  them 
r e t r o a c t i v e l y .  For example, if deadlines or proceduresareappl ied 
r e t r o a c t i v e l y  t o  the  de t r iment  o f  a facility t h a t  a p p l i c a t i o n  may be 
improper. For purposes of t h i s  Report,however, i t  i s  no tfeas ib le  to  examine 
t h e  v a l i d i t y  of  e v e r yp o s s i b l er e t r o a c t i v ea p p l i c a t i o n  of theru le .  Where, 
r e a s o n a b l e ,r e t r o a c t i v ee f f e c ti sp e r m i s s i b l e .  When r e t r o a c t i v e  e f f e c t  will 
d e p r i v e  f a c i l i t i e s  o f  v e s t e dr i g h t s ,  make complianceimpossible, or otherwise 
be unreasonable,theDepartment will have t o  make necessaryadjustments. 

9553.0020, subp.45, Top Management Personnel. 

26.Undertherule,top management personnelaredef ined as follows: 

"Top management personnel"  means owners,corporate
o f f i cers ,  g e n e r a l ,r e g i o n a l  and d i s t r i c t  managers, board 
members, a d m i n i s t r a t o r s ,f a c i l i t ya d m i n i s t r a t o r ,  and o the r  
personsperformingexecut ivefunct ionsnormal lyperformed 
bysuchpersonnel,whetheremployed f u l lt i m e ,p a r tt i m e ,  
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o r  as a consu l tan t .  The f a c i l i t ya d m i n i s t r a t o r  i s  the 
person i n  charge o f  t h eo v e r a l ld a y - t o - d a ya c t i v i t i e so f  
t h e  f a c i l i t y .  

The r u l ec o n t a i n ss e v e r a ll i m i t a t i o n s  on top  management costsandprovis ions 
r e g u l a t i n gt h ec l a s s i f i c a t i o n  and a l l o c a t i o n  o f  those costs. Hence, a 
d e f i n i t i o n  o f  top management personnel i s  necessary .Pas tde f in i t ions  of the 
t e r m  havebeen a constantsource o f  d isputes  between theDepartment and the 
i ndus t r y  and there i s  nopresentconsensusonthedef in i t ionthatshould be 
used. 

According t o  theDepartment's SNR (p. 141, t h e  d e f i n i t i o n  is designed t o  
ident i f ythosepersons  who per fo rmsubstan t ia lexecut ivefunc t ions ,regard less
o f  t h e i r  t i t l e  or the  number o f  hours they work. For thatreason,  ARRM 
suggestedthatthe t e r m  be defined as " thatperson or persons,whether f u l l  or 
par tt ime,ves tedwi thexecut ivepo l icymak ingfunc t ions  fo r  theprov ider  or 
providergroup."  The Departmentrefusedthatsuggest ion and the  amendments 
proposedbyotherinterestedpersons. 

The word"execut ive"normal ly means theperson or grouphaving 
admin i s t ra t i ve  or managerial'author i ty i n  an organ iza t ion .  The American 
Her i t ageD ic t i ona ry  of theEngl ish Language, pp. 458-459 (1981). ARRM's  
proposeddef in i t ion,whichconcentratesonpol icy-makingfunct ions,  i s  
considerablynarrowerthanthatusual lyaccorded to the  word"executive" and 
i s  a tvar iancewi ththeDepar tment 'sin ten t .  

Under theproposeddef in i t ion ,top  management begins wi th theperson i n  
charge o f  t h e  o v e r a l l  d a y - t o - d a y  a c t i v i t i e s  o f  t h e  f a c i l i t y  -- t h e  f a c i l i t y  
admin is t ra to r .Th is  is theperson who has broadmanagerial and a d m i n i s t r a t i v e  
a u t h o r i t yo v e rt h ef a c i l i t y .  Personsperformingthoseduties,whether f u l l  o r  
partt ime,arecovered by. t h er u l e .I na d d i t i o n  to  f a c i l i t ya d m i n i s t r a t o r s ,  
t h er u l es p e c i f i c a l l ym e n t i o n so t h e rp o s i t i o n s :o w n e r s ,c o r p o r a t eo f f i c e r s  
board members, area managersand admin i s t ra to rs .  All of  theseind i v idua ls  
would be i n  p o s i t i o n s  of g rea te rexecu t i veau tho r i t y  and r e s p o n s i b i l i t y  Any 
person who performsthedut ies commonly requ i red  of  personsholding such 
pos i t ionswould be top  management, regard less of t h e i r  t i t l e s  or the amount o f  
t imedevoted t o  such du t i es .  

27. The proposed d e f i n i t i o n  was addressed i n  g r e a t  d e t a i l  byDavidBjork, 
PhD., an exper tinexecut ivecompensat ion and job designandanalysis,  who 
spoke onbehal f  o f  ARRM. I n  h i s  v iew,thedef in i t ionproposedbythe 
Depar tmen tlacksob jec t i vec r i t e r i a  and i s  so ambiguous t h a t  i t  will be 
suscept ib le  to  arb i t ra ryre t roac t iveapp l ica t ionbyDepar tmenta lpersonne l .  
He notedthattop management i s  usual lyequatedwi thexecut ive 
r e s p o n s i b i l i t i e s  and t h a t  some o f  theexamplesincluded i n  t h e  d e f i n i t i o n  a r e  
no tgenera l l ycons idered t o  be top  management personnelbutmiddle or lower 
l e v e l  managers or admin i s t ra to rs .  He t e s t i f i e dt h a ti no r g a n i z a t i o n s  o f  
s i m i l a rs i z e  to  ICF/MRs he wouldexpect to f i n d ,a tt h e  m o s t ,  th reetop  
management personnel and i n  mostcases onlyone. He a l s o  t e s t i f i e d  t h a t  
ownersand board members areneverinc ludedwi th intop  management unlessthey 
have an i n s i d e rp o s i t i o n  and e x e c u t i v er e s p o n s i b i l i t i e s .  I n  h i sv iew ,  
i n c l u d i n g  f a c i l i t y  a d m i n i s t r a t o r s  i n  t h e  d e f i n i t i o n  o f  top  management i s  
inconsis tentwi thcustomarybusinessc lass i f icat ions,whichgenera l ly  r e s t r i c t  
top management t o  a h i g h e ro r g a n i z a t i o n a ll e v e l ,o f f i c e  or title. I n  
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o r g a n i z a t i o n sl i k e  ICFIMRs,  he arguedthattop management should be r e s t r i c t e d  
to  thech ie fexecut ive  off icer, regard less o f  title. I n  a l a rge rp rov ide r  
group, he migh ta lsoinc lude someone l i k e  an e x e c u t i v ev i c e - p r e s i d e n t .I nh i s  
v iew ,  execut ivefunc t ionsaregenera l l ythoseintheareasofpo l i cymak ing :  
d i r e c t i o ns e t t i n g ,m a j o rc a p i t a la l l o c a t i o nd e c i s i o n  making,anddealingwith 
t o pl e v e le x t e r n a lr e l a t i o n s .  

28. I ns p i t e  of Dr. Bjork's c r i t i c i s m  i t  i s  conc ludedtha ttheru le  i s  
s u f f i c i e n t l ys p e c i f i c ,n e c e s s a r y  and reasonable.That i s  no t  t o  say t h a t  i t s  
a p p l i c a t i o n  will be a simplematter i n  everycase. The record  shows t h a t  
ICF/MRs have a v a r i e t y  of  management s t ruc tu res  and j o bd e s c r i p t i o n s .I n  
closecases, an i n d i v i d u a l ' s  d u t i e s  may be d i f f i c u l t  t o  c l a s s i f y  becauseof 
t h ep a r t i c u l a r  m i x  of thedut iesperformed. I n  thoses i tua t ions ,  a 
case-by-case de terminat ion  must be made i n  d e t e r m i n i n g  w h e t h e ra l l  or p a r t  o f  
thedut iesaretop  management i nna tu re .S imp ly  becausean a f te r - the - fac t  
dec i s ion  will be necessary i n  some casesdoes n o t  mean, as D r .  Bjork imp l ies ,  
t ha tthedec is ion  will be a r b i t r a r y .  On thecontrary ,thosedecis ions will 
depend onthenature,qual l ty i  and q u a n t i t y  of thedut iesperformed. I f they 
invo lvethe  management or admin i s t ra t i ve  du t i es  usua l l y  pe r fo rmed  by  fac i l i t y  
admin i s t ra to rs  or theo the rpos i t i ons  named, they will be i n  top  management. 
Otherwise they will no t .  

D r .  B j o r k  a l s o  c r i t i c i z e d  t h e  l a c k  o f  ob jec t i ves tandardsin  the r u l e  and 
theDepartment'sunconventionaluse of ord inaryte rmino logy .PeterSa jev ic  
a l s o  c r i t i c i z e d  t h e  D e p a r t m e n t s  f a i l u r e  to adopt a f u n c t i o n a l  d e f i n i t i o n  or 
l i s t i n g  o f  top  management du t i es .  Those argumentsarealsounpersuasive 
Rulesshould be s p e c i f i c ,b u t  where i t  is n o tf e a s i b l e  to  make them so, a 
general r u l e  will s u f f i c e .  Can M f r s .  I n s t i t u t e .I n c . ,  v.State, 289 N.W.2d 
416 (Mlnn. 1979). I n  t h i s  caseno o b j e c t i v ec r i t e r i a  were proposed for  
adopt ion and theAdmin i s t ra t i ve  Law Judge Is persuaded t h a t  i t  i s  n o t  
f eas ib le  to  promulgate a l i s t  of  s p e c i f i c  d u t i e s  t h a t  w o u l d  c o n s t i t u t e  t o p  
management or a f u n c t i o n a ld e f i n i t i o nt h a tw o u l d  bemore prec ise,andthat  
some case-by-casedeterminations will be necessary due to  t h e  d i v e r s i t y  o f  
management s t r u c t u r e s  and jobdesc r ip t i ons  wh ich  admi t ted l y  ex i s t .  

The Depar tmen t ' s  de f i n i t i on  of top  management may be i ncons is ten t  w i th  
tha tgenera l l yused I n  c o r p o r a t ec i r c l e s ,  as Dr. Bjork argued.However, t h a t  
does n o t  make the r u l e  unnecessary or unreasonable. The Department may def ine 
themeaning o f  the  words i t  uses. The reasonableness of  t h ed e f i n i t i o n  does 
no t  depend onwhetherthe d e f i n i t i o n  i s  c o n s i s t e n t  w i t h  t h a t  a s c r i b e d  t o  i t  i n  
a d i f fe ren tcontex t .There fore ,thefocus  of t h ei n q u i r y  must be onthe 
d e f i n i t i o n  proposed,nottheworddefined. Dr. Bjork concentratedonthe word 
r a t h e rt h a nt h ed e f i n i t i o n .  He noted, for  example, t h a t  ownersarenot 
genera l lyconsidered to  be top  management. wh i l etha t  may be t rue ,theissue 
to  be decided i s  whetherthecompensationpaid to  such personsshould be 
i n c l u d e d  i n  t h e  d e f i n i t i o n  o f  thosepersons whose compensation i s  t o  be 
l i m i t e d .  He of ferednoreasons why theyshouldnot.  

29.Mark La rsonMesser l i  & K ramerA t to rneysa t  Law, who appeared on 
behal f  o f  REM, Inc.,alsoquestionedthemeaning o f  t h ed e f i n i t i o n .  He noted 
t h a t  i t  i s  unc learwhethertheday- to-dayact iv i t iesrefer red t o  i n  t h er u l e  
a r e  l i m i t e d  to  b u s i n e s sa c t i v i t i e s ,  or whethertheyincludeprogram 
a c t i v i t i e s .  Due t o  REM's system o f  having one o f f - s i t ea d m i n i s t r a t o r  for 
s e v e r a l  f a c i l i t i e s .  and an o n - s i t e  d i r e c t o r  a t  each f a c i l i t y  who i s  p r i m a r i l y  
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responsible for program and resident care needs, he was concerned that R E M ' s  

program directors might be treated as top management because the definition 

mentions both administrators and facility administrators. He suggested, 

therefore, that program directors be excluded from the definition. The 

Department rejected his amendment because some program directors have more 

than nominal top management duties and responsibilities The rule is 

necessary and reasonable without the amendment. If a program director does 

not perform the duties of the positions listed in the rule, that director will 

not be included in top management. It is unnecessary to list positions not 

covered. The rule lists that which it covers, not that which i s  excluded. 

Although the Department did not explain the distinction between administrators 

and facility administrators, the former apparently includes any higher level 

person who supervises or directs the facility administrator or shares his 

responsibilities If a different meaning is intended, a clarification should 

be made. 


COST CLASSIFICATION AND ALLOCATION PROCEDURES 


30. Part 9553.0030 governs the identification, classification and 

allocation of costs incurred by ICF/MRs. It requires them to compile a total 

cost figure for each cost category and to report those totals on the annual 

cost report they are required to file. The cost categories to which costs 

must be "classified" are those listed in part 9553.0040. They include: 

program operating costs, administrative operating costs, maintenance operating 

costs, payroll taxes and fringe benefits, and property related costs. Since 

separate rates are computed for each operating cost category, and since the 

reporting requirements In this rule are needed to establish rates and 

in order to enable the Department to audit 
a facility's books and records, 

these provisions are necessary and reasonable. 


9553.0030, subp. 1 ,  item A. 


31. Under item A, a cost that can be directly identified toa cost 
category must be classified (assigned) to that category. If direct 
identification to one or more cost categories is not possible, allocation is 
not permitted except as the rule otherwise provides. Instead, the cost must 
be classified to the administrative cost category. Under the rule, costs must 
be directly identified and classified to the appropriate cost category when 
they are recorded in the facility's books and records. Direct identification 
by the facility at the time transactions are recorded in its records i s  
necessary and reasonable because it facilitates Departmental audits. The 
direct identification procedure requires that costs which cannot be 
specifically classified to one or more cost categories must classified to the 
administrative cost category since they benefit the facility asa whole (SNR, 
p .  	 15). Cost classification is necessary and reasonable in order to have 
costs uniformally reported by a1 1 facilities so that those costs can be 
compared for rate setting purposes. In add1 tion to facilitating review by
Departmental auditors, it promotes the uniform treatment of providers and 
enables the Department to properly enforce cost limitations. 

9553.0030, subp. 1 ,  item 6. 

32. Under this item, costs that cannot be directly identified with any 

particular cost categories must be classified to the administrative cost 

category. Indirect costs, such as generic supplies, would fall under Its 
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